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ORDER

PER P.K. BANSAL V.P.:

This appeal has been filed by the Revenue against the order of the CIT(A)
dated 28.01.2016 by taking the following effective grounds of appeal:

“1,  Whether on the facts and in the circumstances of the case and in law,

the Ld. CIT{A} was right in deleting the addition made on protective basis of

Rs. 1,00,00,000/- being share application money and share prem ium?

2 Whether on the facts and in the circumstances of the case and in law,
the Ld. CIT{A} was justified in deleting the addition of Rs. 1,00,00,000/-

without appreciating the facts and evidences brought on the record by the
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AD to prove that share application money and share premium was hot

genuine?

3 Whether on the facts and in the circumstances of the case and in law,
the Ld. CIT{A} was justified in deleting, the addition of Rs. 1,00,00,000/-
ignoring the evidence found in incriminating diaries according to which cash
was transferred to Mumbal through hawala operations which was received

back as share capita and premium?”

The only issue involved in this appeal relates to the addition on
account of share application money and share premium. The brief facts of the
case are that there has been search and setzure action u/s. 132 of the Inceme Tax
Act in the office of Bhangdiya Group on 19/07/2011. During the course of the
search, several incriminating documents were found and seize. From the seized
material, it was noted by the Assessing Officer that item number 66 of Annexure
_ B and item 3 Annexure - B-1 belong to the assessee’s company. Accordingly
the notice u/s. 153C of the Income Tax Act dated 06/05/2013 was issued and
served on the assessee. In response to the notice, the assessee objected the
validity of the notice and requested to drop the proceedings u/s. 153C to which
the Assessing Officer did not agrec, The assessee therefore, submitted that the
return filed u/s. 139{1) be treated as the return filed u/fs. 153C. The assessing
Officer on the basis of the seized material noticed that the assessce Bhangdiya

has transferred the cash and brought it back to the group company.

3. The Assessing Officer noted following companies invested in the

share capital of Assesse Company which in his view were shell companies:

"

Hmn-u | GTIL Rs. 40,00,000/- |
-do- 7 Alka Diamond Industries Ltd. Rs. 60,00,000 /-

R
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/ On this basis, the Assessing Officer observed that cash balance generated by

inflating sub-contractor expenses were routed through investor companies to be
infused in group companies as share application money as per the seized diaries

of Annexure - 8-1to B-65.

4. The Assessing Officer, observed that Shri Mitesh G. Bhangdiya are
directly involved in the capacity of Directors or shareholders of Bhangdiya
Groups of Compantes. According to the Assessing Officer, over 30 crores have
been laundered through bank account of shell companies. The Assessing Officer
ultimately concluded that the Bhangdiya Group has transferred its unaccounted
fund to Mumbai through Hawala by mediator who has subsequently brought
through cash / transfer funds / RTGS of various amount in various bank account
operated and controlled through various persons. The amount has been
transferred one bank account to another after 3 - 4 layers of bank transaction o1
the same day and the amount appears as share application and share premium
into Bhangdiya's Group of Companies after being laundered through several
clearings. The Bhangdiya Group has laundered in the case of the assessee their
unaccounted money as share application money including share premjum of Rs.
1 Crores through shell companies and the sources of the said investment was
from the cash balance available with the Bhangdiya's Group as reflected on the
receipts side of the diaries item number 1 to 65 of Annexure B. The Assessing
Officer therefore, added Rs. 1 Crores on protective basis in the hands of the
assessee companies treating the same is bogus. When the matter went before

the CIT(A), the CIT(A) deleted the said addition by ebserving as under:

“9.0 I have carefully considered the submissions of the AR of the

appellant, the order of the AQ and the material on record.

9.1 During the relevant financial year under consideration, the

appellant company has received share capital to the tune of Rs. 1.0 crores
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from 2 corparate share holders. The AR has contended that the Id AQ has

made the detailed enquiry in respect to share application money received
from various companies who have contributed towards share capital of
appellate company. The appellant in the course of assessment proceedings
has submitted confirmations from investor corporate share holders in
respect of the share capital subscribed by them. The appellant contends that
the investment made by such corpordte share holders was ditly reflected in
the regular books of account and the amounts of investment have been
received through banking channel The AR has placed on record the detgils
of Assessing Officers of the investor corporate entities which are assessed at
Mumbai. The AR has also filed the financial statements of the corporate
share holders including the PAN and ROC details. Thus the AR contends that
the identity of the share holders is fully established. As regards to the seized
material found in the case of Shri Mitesh Bhangdiva, the AR has contended

‘ 1, cothat the same does not relate to the appellate company, therefore, no

] J*f Ix%f?f‘:ﬁﬂveme inference can be drawn.
“ 7 9.2 The AR of the appellant has relied on the decision of Hon'ble
Apex Court in the case of Lovely Exports Pvt. Ltd. reported in 216 CTR 195
(5C),
2.3 The corporate share holders are assessed to Income-tax and

have submitted their income-tax returns with the Income-tax Department,
Therefore, according to the AR, the ratio laid down by the Hon'ble Apex
Court in the case of Lovely Exports Pvt. Lid. is applicable to the facts of the
ca.;se of the appellunt. The AR further submitted that the appetfant by
furnishing the-PAN and ROC details has discharged the onus cust on it. The
onus therefore is shifted on the revenue to prove the transactions otherwise
as not bona-fide. As regurds to the issue of invoking the provisions of section

68 of the Act by the AO, the appellant has relied on the following decisions:
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i} Appeal (L] Nv. 2182 of 2009 LT vs M/s  Creative World
(High Court of Bombay} " Telefilms Led.
if} 307 ITR 334 . CIT vs. Value Capital Services (P)
©Lid

itfj  Hon'ble Bombay High Court judgment vide order dated 13.02.2012 in
the case of CIT vs Goa Songe & Power Ltd.

2.4 The AR of the appellant has contended that the Id. AQ has not
brought any evidence on record to show that for contribution of share
capital, money has flown form Coffers of appellant company. The AR further
contended that assessment u/s. 143(3) rws. 153C of the Act has been
completed wherein the income of the appellant company has been computed
by the id. AQ as per the books of account in respect of its business activities
and no defect whatsoever has been found in the bouks of account of the
appellant which has been accepted. It is a fact emtanated from the records
that the books of account of the appellant have not been rejected by the AO.

Thus the contention raised by the AR that in the absence of any evidence to

CIT vs, Value Capital Services Pvt. Ltd. reported in 307 ITR 334 {Del). Thus
the AR pleads that appellant has proved the identity, credit worthiness and

genuineness of the transaction.

2.5 It is a fact as emanated from records that the AR of the
appeliant during the course of assessment proceedings has filed the details of
share application money, including the share application forms,
confirmations from the respective companies with their complete names and
addresses and PANs, Board Resclutions, hank statements and Income-tax

returns. It is thus not disputed that the 02 companies which have made
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investments with the appellant company in the form of share capital are
assessed to tax and have filed their returns of income for the relevant year, It
is also undisputed that the share application money in question has been
received through the account payee cheques by the appellant company.
Thus, so far us the investor companies are concerned, the transactions of
investment have been effected by account pavee cheques through the
banking channels. The A0, however, after conducting certain inquiries in
respect of investor companies, has inferred and arrived at the conclusion
that the share application money invested in the appeliant company is
nothing but appellant company’s own unaccounted money introduced under
the guise of investment by the 08 companies, which are allegedly used as

route to bring back such unaccounted money.

9.6 The contention of the AR of the appellant is that the 02

, companies who have invested with the appellant company are limited

% j companies, which are registered under the Companies Act, 1956. Therefore,

lacating the companies is not an impossible task: more particutarly, when
such companies are registered with the Registrar of Companies and have
requiarly filed their returns of income. It is thus not a case that the appeliant
has not filed any explanation or details as regards to the companies which
have invested with the appellunt company. In fact, the AR has provided the
details of Income-tax records and registration of companies, including the
PANs. The Ld AQ had all the details as to the ADs of the investor companies,
inspite of such details being available with AO nothing adverse has been
brought on record that such companies in connivance has facilitated the

appeilant company to devise such colourful transactions,

9.7 It Is seen from the records that the Id. AC has drawn the
inference that the share application money and the shure premium

Introduced with the appellant company by the investor campanies is bogus
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without bringing any adverse material on record. The Ld A0 thus without
examination of the investments made by these 02 companies had arrived at
the conclusion that the entire share capital of Rs. 1.00 crores by the 02
companies is under the garb of bringing back the unaccounted money of the
appeffant company. It, however, is a fact as emanated from the records that
the Ld, AQ has refrained from giving any finding in respect of these 02
investor companies and formed the general belief bused on the seized
material relating to the cash withdrawnals from sub-contractors bank
accounts. Therefore, the ratio laid down in the case of Hon'ble Apex Court in
Orissa Corperation Pvt. Lid. vs. CIT 159 ITR 78 {SC} is applicable to the
facts of the appeliant company in as much as that in the case of the appeliant
company the Ld. AO, apart from issuing natice u/s. 133(6), did not pursue the

matter further.

9.8 The AQ has observed that before investing the funds with the

appellant company, all the 02 investor companies have received the money
in cash through several layers, which qccording to the AQ, is the cash
availabie with the appellant utilised for the purpose of introduction of bogus
capital with the appeliant company through such investor companies, The
AR of the appellant has objected to such observation contending that the AQ
has not brought out a single instance which could show that the appelfant
company has deposited the cash in the bank accounts of investor companies
with a motive to bring back are same in the form of share capital. The AQ
has drawn the inference that cash balance generated by sub-contractor
expenses were routed through investor companies to be infused in the group
companies as share application meney. The AO has further mentioned in
para no, 7 thaf the Bhangdiva group has transferred its unaccounted fund
te Mumbai through Hawala mediators which amount is alleged to have been

invested with the appeilant company through the 05 investors. However, no
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such evidence of cash transfer in the name of investor companies is brought

on record,

9.9 ft is a fact that the AO has caused the inquiries u/s 1 33(6} of
the Act in respect of invesior compuanies. However, whatever material has
been gathered pursuant to such Inquiries has not been confronted with the
appellant infact perusal of assessment order does not indicate that any
adverse material has been obtoined from which anything adverse can be
held as regard to contribution of share capital Thus the argument of the
appeliant that once the appellant has furnished the names and addresses
and PANs of investors, Including their Income-tax records the appellant is
not cancerned as regards to depasits in the account of third parties and the
onus of the appeliant stands duly discharged carries much substance on the
facts in issue. Therefore, the reliance placed by the AR on the decision of the
Hon'ble Apex Court in the case of CIT Vs. Lovely Exports Pvt. Lid. {2008),
216 CTR 195 is applicable to the facts of the present appellant, wherein the

Apex Court has held as under:

”

an the amount of share money be regarded as undisclosed
income under s. 68 of LT. Act, 19612 We find no merit in this
Special Leave Petition for the simple reason that if the share

application money is received by the assessee company from

alleged bogus shareholders, whose names are given to the A0,
then the department is free to proceed to reopen their individual
assessments in accordance with law. Hence, we find no infirmity

with the impugned Judgment.”

9.10 The AR of the appeliant hay vehemently argued that the so
called clinching evidence gathered pursuant to the inquiries conducted by

the department has not been discussed in the assessment order. The AR
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further agitated that the Ld. AO has not supplied any material as evidence in
the course of hearings to show that the assessee has deposited its own money
n the various assessment order, The AR further contends that no
incriminating material has been found during the imvestigation by the DDIT
{Inv) and the AQ which can show that appelfant has used its own money for
introduction of share capital in the name of third company investors under

the garb to convert the black maney into white.

911 In support of his contentions, the AR of the appellant has relied

on the following judicial decisions:

"1} The Supreme Court in the case of CIT Vs. Gujarat Heavy
Chemicals Ltd. (256 ITR 795} has affirmed the decision of Gujrat
High Court and has held that, "CIT(A) and the Tribunal having
found no justification for the addition of the amount of
investment made in the shares af the assessee-company by
another company as 25 per cent shares of the assessee were held
by one group and all the companies, Indian as well as foreign,
which had advanced money to the assessee towards subscription
of shares had links with the said group matter involves question
of appreciation of evidence; application under s, 256(2) rightly
refected. We have read the order of the High Court and heard
learned counsel for the appellant. We are satisfied that tipon the
facts, no interference with the order of the High Court is called
for. The civil appeals are dismissed.”

2)  Further in the case of LIT Vs. Lovely Exports (P} Ltd. (216
CTR 195), The Supreme Court of india has made it an established
law that “if the share application money is received by the
assessee company from alleged bogus shareholders, whose
names are given to the A0, then the Department s free to
proceed to reopen their individual assessments in accordance
with law, but it cannot be regarded as undisclosed income of the
assessce company”,
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3)  In the case ef CIT Vs. Orissa Corporation Pvt, Ltd {159 ITR
78), The Supreme Court of India has held that, "The assessee had
given the names and addresses of the alleged creditors. It was in
the knowledge of the Revenue that the said creditors were
income-tax assessees. Their index number was in the Jile of the
Revenue. The Revenue, apart from issuing notices under s, 131 at

were such who could advance the allowed loans. There was no
effort made to pursue the so-called alleged creditors. In those
circumstances, the assessee could not do any further. In the
premises, if the Tribunal came to the conclusion that the
assessee has discharged the burden that lay on him then it could
not be said that swch a conclusion was unreasonable or perverse
or based on no evidence, If the conclusion is based on some
evidence on which a conclusion could be arrived at, no question
of law as such arises, It cannot, therefore, be said that any
question of law arose in these cases. The High Court was,
therefore, right in refusing to refer the questions sought for.”

4} The Supreme Court in the case of CIT Vs. Stellar Investment
Ltd (251 ITR 263) has held that "the decision of the tribunal was
won on the facts so that no interference was called for.” It was
Surther held that "Could it be assumed that the decision endorses
the view that unexplained Share Capital could never be treated
as the income of the tompany and that section 68 which Places
the responsibility on the assessee [o prove the nature and
sources of credit has no application in respect of paid-up share

capital and share application money.”

5) The Calcutta High Court in case of Hindustan Tea Co. Ltd
Vs. CIT {263 ITR 289) has held that “the assessee has disclosed ai}
the particulars available with it along with the names &
addresses of each subscriber. In such a case, the assessee could
not have been expected to establish the genuineness of amount
and the amount could not he treated the income of the company
without any material to Suggest any link between the subscribed
amount and the company. The AQ is not Justified in treating this
as assessee’s income especiaily where particulars were given in
the application and since the amounts were received by cheque."”

"."T‘I-:
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7)  ITAT Chenngi Bench in the case of Midas Golden Distilleries
(P} Ltd. Vs, €IT (25 pr 337) has heid that ‘assessee company
bought on recorg complete fdentity of Shareholders by providing
their addresses and confirmation to the effect that they have
contributed to the share capital of the assessee, Moneys were
received through banking channefs. A the applicants are
regularly assessed to tqx and assessment particulars relating to
each of them were made available to the assessing authority.

holders, Revenue is free to re-open their individug] assessments
and bring to tax such unexpinined money in thejr respective
hands, Addition in the assessee's hand is ligble to he deleted.”

8)  Further, the Nagpur Bench of ITAT in the case of ACIT Cir-2
Vs. Kasana Foods Pyt Ltd, (61 & 62 / Nag/ 2007) vide a Joint
order dated 24t July 2009 has held that, “The facts of the case of
the assessee is Identical to the facts in case of Orissa Corporation
{(P) Ltd. (Supra). Tin this case the assessee has furnished all the
particulars of share applicant including its pap, The AG apart
from issuing notice u/s. 133(6) did not pursue the matter
further. Therefore, the notice issued to the share applicant
returned unserved cannot be the criterig to treat the share
application gs unexpiained cash credit in the hands of the
assessee,”

The copies of all the above fudgments are enclosed herewith ge Annexure -

10
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100 In the light of the above facts, it is evident that the appeltant
has placed sufficient legal evidence on record to demonstrate the identify,
creditworthiness and genuineness of contribution of share capital. Thus
: there remains no scope for making addition for the same. The claim of the
\% appeliant for contribution of capital is acceptable, therefore, the protective

addition made by the AQ is directed to be deleted *

At the outset, the assessee referred to the application made by him
under Rule 27 of the ITAT Rules, 1963 challenging the validity of the notices
issued u/s. 153C of the Act as there was no incriminating material belonging to
the assessee found in the course of search. It was stated that he assessments in
the case of the assessee were framed u/s. 153C read with section 143(3) of the
Act. The assessee before the CIT(A) raised ground No. 1 and 2 and challenged the
validity of the notices issued u/s. 153C of the Act. The CIT{A) has dismissed the
ground challenging the validity of the notices issued u/s. 153C and decided tht_e_:

appeal of the assessee on merit due to which protective addition made in the

hands of the assessee stand deleted. Under these facts, the assessee did not fije... i,

any appeal or the Cross Objections taking the ground as regards to the validity of
the notice u/s. 153C of the Act. It was contended that there is no incriminating
material found and seized for the assessment year belonging to the assessee in
the course of the search at the premises of Shri M.G. Bhan gdiya. [t was submitted
that in the case of the assessee no satisfaction of the Assessing Officer of the
person searched is recorded before issue of notice u/s. 153C. In absence of non
recording of the satisfaction by the Assessing Officer of the person searched, the
consequent assessment framed is bad in law and the notice issued u/s. 153C is
bad in law. Reliance was piaced in this regard aon the decision of [TAT Nagpur
Bench in the case of Mansi Commodities Ltd. In LT.A. Nos. 146 to 148/Nag/2014
in which the Tribunal vide order dated 19/12/2016 held that satisfaction for

issuance of notice u/s. 153€ is to be recorded by the Assessing Officer of the
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person searched and in the absence thereof the notice issued u/s. 153C is bad in

law and consequent assessment framed is bad in law.

6. Learned DR, on the other hand, vehemently relied on the order of
the CIT{A) and contended that the assessee has taken ground Ne. 1 and 2 about
the validity of the issuance of notice u/s. 153C before the CIT (A) but the CIT(A)
dismiss same, Even no submissions were made for which our attention was
drawn towards page no. 25 para 12 of the order of CIT{A). Even otherwise on
raerit the assessee contended that the diary seized during the course of search
contains the name of the assessee from whom the cash has been received noted
in the diary. Therefore, it cannot be said that incriminating material belonging to

the assessee was not found,

T We have heard the rival submissions, carefully considered the same

along with the orders of the tax authorities below. Coming to the adjudication o

and admission of ground taken by the assessee about the validity of the notice _

issued u/s. 153C and consequently cancellation of the assessment framed
thereupon, we have gone through Rule 27 of the ITAT Rules. We noted that thg

said Rule read as under:

7.1 On the basis of this Rule, it is apparent that even if the assessee has
not filed the appeal against the order of CIT(A), he may support the conclusion of
the CIT(A) by taking any ground which has been decided against him. From the
facts before us, it is apparent that the assessee has taken the ground regarding
the validity of the notice issued u/s 153C before the CIT(A) and aise validity of
consequent assessment framed thereupon. We noted that CIT(A) under para 12
of its order dismissed the said ground of the assessee during the appellate
proceedings. Whatever may be the reason, the fact remains that the ground
taken by the assessee about the validity of the notice u/s 153C and also the

validity of the consequent assessment framed thereupon stands dismissed by the
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CIT(A). Therefore, in our opinion, the assessee complied with the condition as

stipulated under Rule 27 of the ITAT Rules and the assessee can always raise this

ground in view of Rule 27 before the Tribugal. The Tribunal has the power to

adjudicate the ground taken under Rule 27, We accordingly admit the said

ground.

7.2 Now coming to the submissichs made by both the parties on merit

on this ground. We have gone through the provisions of section 153¢ and noted

that this section prior to the amendment made by the Finance Act, 2015 with

effect from 01/06/2015 states as under:

"Nahvfthsrand:‘ng anything contained in section 138, section 147,
section 148, section 149, section 151 and section 153 where the
Assessing Officer Is satisfied that any money, bullion, jewellery or
\ other valuable article or thing, or books of account or documents,
eized or requisitioned, belongs or belong to « person other than the
person referred to in section 153A, then the books of account or
documents or assets seized or requisitioned shall be handed over to
the Assessing Officer having jurisdiction over such ather person,”

‘This section has subsequently been amended by Finance Act, 2015 with effect

from 01/06/2015. The amended section reads as under:

"153C Notwithstanding anything contained in section 139, section
147, section 148 section 148, section 151 and section 153, where the
Assessing Officer is satisfied that -

{a})  Any money, huilion, jewellery or other valuable article or thing,

seized or requisitioned, helongs ta; or
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(b)  Any books of account or documents, seized or requisitioned,
pertains or pertain to, or any information contained therein,
relates to,

@ person other than the person referred to in section 1534, then, the
books of account or documents or assets, seized or requisitioned shall
be handied over to the Assessing Officer having jurisdiction over such
ather person.”

The Finance Bill, 2005 in its memorandum explaining the purpose for which this

amendment was made reads as under:

“Section 153C of the Act relates to assessment of income of any other
person. The existing provisions contained in sub-section {1} of the
sald section 153¢ provide that notwithstanding anything contained
in section 139, section 147, section 148, section 143, section 151 and
section 153, where the Assessing Officer is satisfied that any money,

e . bullion, jewellery or other valuable article or thing or books of

S | -@account or documents seized or requisitioned belong to any person,
E " g'd;;i'-'bther than the person referred to in section 1534, then the books of
= account or documents or assets seized or requisitioned shall be

handed over to the Assessing Officer having jurisdiction over such
other person and that Assessing Officer shall proceed against each
such other person and issue such other person notice and assess or
reassess income of such other person in gccordance with the
provisions of section 1534,

Disputes have arisen, as to the interpretation of the words
"belongs to” in respect of a document as for instance when a given
document seized from a person is a copy of the original document.
Accordingly, it is proposed to amend the aforesaid section to provide
that notwithstanding anything contained in section 139, section 147,
section 148, section 149, section 151 and section 153, where the
Assessing Officer is satisfied that any money, bullion, jewellery or
other valuable article or thing belongs to, or any books of account or

T

e ——————
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documents seized or requisitioned pertain to, or any information
contained therein, relates to, an Y person, other than the person
referred to in section 1534, then the baoks of account or documents
Or assets seized or requisitioned shall be handed over to the Assessing
Officer having jurisdiction over such other person and that Assessing
Officer shall proceed against each such other person gnd issue such
other person notice and assess Or reassess income of such other
PErson in accordance with the provisions of section 1534.*

Subsequently, the CBDT has brought out Circular No. 19 of 2015 dated
27/11/2015 by which explainatory note to the provision of Finance Act, 2015
were discussed. The explainatory note in the circular relating to the amended

provision of sectien 153C read as under;

"39. Assessment of income of a person other than the person in whose
yiff;‘“ case search has been initiated or books of account, other documents
:;'.: 1;_:. i ._" . "F_ b
e T oF assets have been requisitioned.

£ ‘_-,ﬁ;

, " g91 Section 153C of the Income-tay Act relates to assessment of
income of any person other than the person in whose case search has
been conducted or requisition has been made, The provisions
contained in sub-section (1) of the section 1 33C, before amendment
made by the Act, provided that notwithstanding an Wwthing contained
in section 139, section 1 47, section 148, section ] 48, section 151 qnd
section 153 of the Income-tax Act, where the Assessing Officer is
satisfied that any money, bullion, jewellery or other valuable article
or thing or books of account oy documents seized or requisitioned
belong to any person, other than the person referred to in section
153A of the Income-tax Act, then the books of account or documents
or assets seized or requisitioned shall be handed over to the Assessing
Officer having jurisdiction gver such other person and that Assessing
Cfficer shall proceed against each such other person and Issue notice
and assess or reassess income of such other person in accordance
with the provisions of section 153A.
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39.2 Disputes have arisen as to the interpretation of the words
“belong to" in respect of a document as for instance when a given
document seized from a person is a copy of the original document.
Accordingly, section 153C has been amended so as to provide that
notwithstanding anything contained in section 139, section 147,
section 148, section 149, section 151 and section 153 of the Income-
tax Act, where the Assessing Officer is satisfied that any money,
bullion, jewellery or other valuable article or thing belongs to, or any
books of account or documents seized or requisitioned pertain to, or
any information contained therein, relates to, any person, other than
the person referred to in section 1534 of the Income-tax Act, then the
books of account or decuments ur assets seized or requisitioned shall
be handed over to the Assessing Officer having jurisdiction over such
o Other person and that Assessing Officer shall proceed against each
N, such other person and issue notice and assess or reassess income af
iuch ather person in accordance with the provisions of section 1534,

39.3 Applicability: This amendment has token effect from the 1st day
of June, 2015."

7.3 In view of this, it is apparent that the amended section 153C are not
retrospective and are applicable with effect from 01/06/2015 and not prior to
that. In the case of the assessee, search as well as notice u/s 153C has been
issued prior to 01/06/2015. Since in the case of the assessee action u/s 153C has
heen taken by issuing the notice dated 16/67 /2013 in consequence of the search
carried out on 19/07/2011 therefore, the amended provision of section 153C
will not apply. As per the provision of section 153C, as was in existence during
the impugned period, the condition precedent for issuing notice u/s 153C and
assessing or reassessing fhe income of ‘such other person’ is that the money,
bullion, jewellery or other valuable article or thing, books of account or
document seized or requisitioned which belong to such person where documents

in question recovered during search proceedings did not belong to the assessee,
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though there was a reference to the assessee therein, issue of notice to the
assessee u/s 153C, in our opinion, cannot be held to be valid. Hon'ble Delhi High
Court in the case of Pepsi Foods Pvt. Ltd. vs. ACIT 52 Taxman.com 220 (Del), we
noted has also categorically held that before a notice u/s 153C can be issued, the
Assessing Officer is required to arrive at a conclusive satisfaction that the
document belongs a person other than the searched person. Unless until it is
established that the documents seized did belong to the searched person, the
provision of section 153C did not get attracted. This is not disputed that the
notice in the case of the assessee u/s 153C has been issued in consequence of
search & seizure action taken u/s 132 in the Bhangdiya Group from whom
premises diaries marked B-1 to B-65 were found and seized, These diaries
belong to the Bhangdiya Group not to the assessee. Even though the name of the
assessee is mentioned in the diary that does not mean that the diary belong to
the assessee. It may be said that the diary contains the information regarding the
assessee. In our opinion, even the amended provision supports the case of the
assessee.  The Legislation has amended section 153C with effect from

01/06/2015 and widened the scope u/s 153C by substituting in place of word

‘belongs or belong’ to word ‘pertain or pertain to or any information contained
therein’. Now under the amended provision, even if the material seized does not
belong to the assessee but it contains the information relating to the assessee, the
proceedings initiated u/s 153C will be valid. But this amended provision, as is
apparent, is applicable from 01/06/2015. Learned D.R. before us even though
vehemently relied on the order of the Assessing Officer but could not adduce any
cogent material or evidence which may prove that the diaries found and seized
during the course of search in Bhangdiya Group belong to the assessee. Since
during the course of search in Bhangdiya Group no material relating to additien
made belonging to the assessee was found therefore, the notice issued n/s 153c,
In our opinion, cannot be regarded to be valid one. Same view has been taken by
Hon'ble Bombay High Court in the case of Bharti Vidyapeeth in ITA No. 923 of
2012 vide its order dated 11/09/2014. This fact also finds support as the
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Revenue has made the addition in the hands of the assessee in each of the
assessment year only on protective basis which proves that the Revenue was also
not satisfied with the incriminating materiai in fact belong to the assessee. On
Lhis basis we set aside the order of CIT{A) and hoid that the notice issued u/s
153C is not valid and in consequence thereupon, the assessment made is

annulled. Thus, the ground taken by the assessee under Rule 27 is allowed.

8. Coming to the appeal of the Revenue regarding the deletion of the
addition of Rs. 1,00,00,000/- which were added by the AQ on protective basis
being the share application money and share premium. We have heard the rival
submissiens and carefully considered the same along with the orders of the tax
autherities below. The Ld. DR before us relied on the order of the AQ while Ld.
AR relied on the order of the CIT{A) and reiterated the submissions made before

the CIT{A). He alsc relied on the following cases:

{2008) 216 CTR 0195 (5C)
CIT vs. Lovely Exports {P) Ltd.

(2008} 307 ITR 0334 (Delhi)
CIT vs. Value Capital Services {P) Ltd

Hon'ble Bombay High Court order in ITA (L} No.
2182 of 2009 in the case of M/s, Creative World

fii} Telefilms Ltd, (Earlier known as Link
international Services Pvt Ltd) vide order dated
12/10/2009.

Hon'ble Bombay High Court in Tax Appeal No. 16
. v} of 2012 in the case of Goa Sponge and Power Ltd.
vide arder dated 13/02/2012,

Hon'ble High Court of Bombay in {TA No. 1613 of
v} 2014 in the case of M/s. Gagandeep Infrastructure
Pvt. Ltd. vide order dated 20/03/2017.
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y [2014) 368 ITR 0001 (Bom.)
"W Vodafone India Services Pvt. Ltd. vs. ACIT

Hon'ble Haryana High Court in ITA No. 386 af
viij 2010 (0 & M] in the case of M/s. K.C. Pipes Pvt.
Ltd. vide order dated 02/08/2016.

Hon'ble Bombay High Court in Writ Petition No.
3027 of 2015 in the case of Khubchandani
Healthparks Pvt.  Ltd.  vide order dated
10/02/2016.

The copies of these case laws were filed befere us which we have gone through.
We noted the said addition has been made by the AQ on protective basis treating
the following companies / individual to he the shell company investor in the
assessee company in respect of amount of the share application money as

enumerated here under:

2010-11 | GTIL | Rs. 40,00,000/-
-do- Alka Diamond Industries Ltd. Rs. 60,00,000/- |
9 The AO was of the view that Bhangdiya firoup has transferred' its

&
5

unaccounted cash at Mumbai through Hawala by the Mediater, who has

thereafter introduced through cash / transfer funds / RTGS of various amount in
various banks account operated and controlled through various persons. The
assessee company in his view, has also to the extent the share application money
was in receipt of sums out of the said lunds. The AO therefore, added the said
amount of Rs. 1,00,00,000/- in the hands of the assessee on protective basis
holding the share application money including the share premium to be bogus.
The CIT[}%] deleted the said addition. The Ld. DR before us even though
vehemently relied on the order of the AO but could not adduce hefore us any
cogent material or evidence which may prove that the share application money

including the share premium received by the assessece is bogus. This is a settled
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law in view of the decision af Hon'ble Supreme Court in the caso of Daulatram
Rawatmal 87 ITR 349({SC} that onus is on the person who alleges that apparent is
not real. The CIT(A) in this case noled that the assessee had submitted complete
details, the copy of which were also filed before us, being confirmation from
shareholders, financial statement, bank statement copy of Permanent Account
Number and details of Income-Tax Return to substantiate the contribution of
share capital. It is not denied that the amount was received through proper
banking channei and all the corporate sharcholders and are assessed to tax.
These evidences prove that the assessee, in our ppinion, has discharged the onus
which lies on him u/s. 68 of the Income-tax Act, Section 68 as was in inexistence
during the impugned assessment vear lays down as under:

"Where any sum is found credited in the books of an assessee
maintained for any previeus vear, and the assessee offers not
explanation about the nature and source thereof or the explanation
offered hy him is not in the opinion of the Assessing Officer,

salisfactory, the sum so credited may be charged to income-tax as the

income of the assessee of that previous year,”

10. From the reading of the said section, 1t s apparent that for making
addition u/s. 68 the follewing conditions must be satisfied,
{a)  Sum must be found credited in the books of the assessee maintained
for the previous year.
(b)  The assessee offers no explanation about the nature and saurce of
such credit or the explanation offered by the assessee is not in the opinion

of the AQ satisfactory.

11, If both the conditions are satisfied the AQ is empowered to charge
sum s¢ credited found in the books of the assessee to Income-tax and treat the
same as the income of the assessee of that previous year. In this case, we noted
the AO found aforesaid sum of Rs, 1,00,00,000/- credited in the hooks of the

assessee. The assessee has submitted the explanation, explaining the nature and
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source of such credit. The AD did not accept the explanation of the assessee
merely on the basis of the assumption that the cash found recorded in the diary
seized during the course of search in Bhangdiya Group has been utilized by the
said Group for getting the share application money and premium from the
various persens in the assessee company. The AC while rejecting the
explanation of the assessee did not bring any evidence on record except relying
on the seized diary that the money was sent by the assessee to the mediator at
Mumbai for obtaining the share application money through Hawala. No
particular evidence or the material what to talk of the corroborative evidence
was brought on the record while rejecting the explanation of the assessee by the
AQ that the money brought in by the company as share application money comes

cut of the money sent by the Bhangdiya Group to Mumbai. It is not denied that

""““‘;{,bere had been search in the case of Bhangdiva Group on dated 19.87.2011 and
ERY

ing the course of the search, diaries being itemn number 1 to 63 Annexure - B-.
re found which according to the AQ contain the details of the receipt and the
yment. The money so received represents the cash received by the Bhangdiya- ‘
Group from the Group Companies by making the withdrawal from their bank
account as well as cash received from sub-contractors by making withdrawal by
the sub-contractors from their bank account. It is not denied that Bhangdiya
Groups Company as well as the sub-contractor from whose bank account the
cash has been withdrawn and recerded in the diary found and seized comes out
of their bank account which were duly disclosed to the Income-tax Department.
These bank accounts were not undisclosed bank account. All these Group
Companies as well as sub-contractors were assessed to [ncome-tax. Therefore,
the source of the money shown as received in the diaries were out of the receipts
of the parties which have duly been disclosed by them while filing their Income-
tax Return and has been assessed to tax while making their respective
assessment by the AO. Section 68 did not, in our opinion, empower the AQ to
reject each and every explanation given by the assessee. Whether the

explanation is satisfaclory or not depends on facts of each case. If the assessee _
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has submitted all the cvidences proving the identity, creditworthiness and
genuineness of the transactions, the explanation given by the assessee cannot be
regarded to be not satisfactory. The identity of each of the party who has
contributed the share application money is proved beyond doubt as all of them
are assessed to tax having the Permanent Account Number. The assessee has
filed details of their Income-tax Return. Not only this, we noted the assessee has
submitted the details being confirmation from shareholders, their financial
statements, bank statements to substantiate that they have contributed to the
share capital. The share capitals have been received by the assessee company
through banking channels. There had been search and seizure in the case of the
Bhangdiya Group but no clinching evidence showing linkage of the parties who
has contributed towards the share capital was found or brought on record except
to draw an inference from the diary that the money sent to Mumbai has been

--/f'};:‘f".f,‘.'_.'.;‘;'i used for bringing back into the company by way of share capital. In our view,

o
I"r.:r.-

. N ...'\.
% snice the receipt found recorded in the diary comes cut of the trading receipt of
‘il

-1.. .1.
*31:5“ e i "fﬁmse concerns Bhangdiya Group and cannot be regarded to he the undisclosed

‘ . #“income of the assessee, therefore, the money utilized out of that amount can also
not be regarded to be utilized of unaccounted money of the assessee. No
businessman will convert its tax paid money into unaccounted money and then
convert inte accounted money. The assessee company has received the
contribution into the share capital proves the genuineness of transaction. The
AO in the course of the assessment proceedings verified the transaction of the
contribution of the share capital by issue of the notice u/s. 133(6). No adverse
evidence obtained in such enguiry was brought on record. Even Ld. DR has also
not produced any evidence in this regard which may prove that the share capital
contribution received by the assessee company was not genuine. Since the
assessee, in our opinion, has discharged his onus of proving identity,

creditworthiness and genuineness of the transaction, the explanation given by

the assessee cannot be regarded to be non satisfactory.
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12, In our opinion, the AD just in the absence of any evidence being
found was the view that the money has flown from the coffer of the assessee. We
have gone through the decision in the case of CIT vs. Value Capital Services P, Ltd.
307 ITR 334 (Del). We noted in this case the Hon'ble Delhi High Court has
categorically held that the additional hurden was on the department to show
even if the shareholders did not have the means to make the investment.
Investment made by them actually emanated from the coffers of the assessee 50
as to enable it to be treated as the undisclosed income of the assessee, [t is not
denied that the company who has invested in the share capital are limited
companies duly registered under the Companies Act therefore, these companies
could have been very well located. They are registered with the Registrar of
Companies and have regularly filed their returns of Income. It is not a case the
assessee has not filed any explanation or details as regards to the companies
whlch have contributed into the share capital of the assessee. The assessee has
flfgd all the details which, in our opinion, a man of ordinary prudence would have
ﬁied We did not find any adverse inference being hrought on record by the A
whmh may prove that these companies in connivance has facilitated the assessee
companies to devise celourful transactions. We find force in the submission of
the Ld. AR that since all the companies who have contributed towards the share
capital of the assessee are regular assessce have the Permanent Account Number.
[f the AO has not pursued the matter apart from issuing the notice u/s. 133(6), in
view of the decision of Hon'ble Supreme Court in the case of Odissa Corporation
Pvt. Ltd. Vs CIT, 159 ITR 78 (SC), no addition can be made in the hands of the

assessee.

13. The CIT(A) in our opinion has passed a detailed and explicit order
after considering the submission of the assessee which has been reiterated
before us as well as the order of the AO and given the finding of the facts. The
CIT(A) has also dealt with the various case laws which, in our apinign, support

the case of the assessee.
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This is not a fit case which warrants our interference. We

Eevenue.

accordingly confirm the order of the CIT{A) and dismiss the ground taken by the

[n the result the appeal file by the Revenue stand dismissed.
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